Magistrates

Role and selection

· There are two types of magistrates, those who are unqualified (lay magistrates who are also called justices of the peace) and qualified magistrates (now called district judges).
· Lay magistrates (also called Justices of the Peace/JP’s) do not receive a salary but receive travel, subsistence and loss of earnings. There are over 30,000 and they hear cases in the magistrates’ court and youth court. There are also professional judges who sit in the magistrates’ court. These are now called district judges and receive a salary. These judges must have had at least seven years’ rights of audience in the lower courts prior to appointment.

Role
Their role is mainly in criminal matters:
· they hear summary cases/ petty cases
· they have sentencing powers 
· they commit serious/ indictable cases to the Crown Court
· hear bail applications 
· sign arrest and search warrants
· sit in the youth court
· hear some civil matters, e.g. family law matters, adoption, care orders

Update: The Courts Act 2003 and additional powers for the magistracy

· Custody Plus: This will replace sentences of less than 12 months and is made up of 2 to 13 weeks in custody and then a period out on licence (minimum of 26 weeks). The period on licence can include unpaid work, curfew etc.
· Magistrate’s custodial powers are increased from 6 to 12 months.

· Flexible fines framework: Courts are to have more details about income/ spending so that fines can be set at realistic levels. New fines officers will monitor the status of fines. They can:

· Offer discounts for payments on time 

· Impose severe sanctions for default/ continuing default
· The latter would initially include an increase in the fine, followed by a range of other sanctions including ordering the clamping of a vehicle (to be sold if the fine still remained unpaid) and registering the fine thus preventing the offender from obtaining credit. It will authorise bailiffs to seize the offender’s goods.
Selection of Justices of the Peace
Lay magistrates are currently appointed by the Lord Chancellor (following the Criminal Justice Act 2003they are appointed nationally rather than locally) on the advice of local advisory committees. Candidates for the lay magistracy must be under 65, live within 15 miles of the area they will work and must be able to devote on average half a day a week to the work of the bench (members of the police, the armed forces and traffic wardens etc are excluded). In 1998, new appointment procedures were put in place, with a job description stating the qualities required: good character, understanding and communication, social awareness, maturity and sound temperament, sound judgement, and commitment and reliability. 

Some apply whilst others are “invited” to apply. An application pack is available from the Judicial Group, the pack contains:

· A guide for applicants 

· An application form 

· A job description

The application form asks the applicant to provide the names of at least three people who are able to comment on their suitability for appointment. This is to enable views to be gathered on each applicant’s abilities and personal qualities. 

Selected candidates are invited to an interview before the advisory committee/ panel. At the first interview the application form details are discussed. If he applicant is selected for a second interview, then “cases” are discussed. Examples of questions on the application form;

1. Do you have? If you answer no to any of these questions, please give details. 
i. Good health (physical and mental)?

ii. The ability to sit and concentrate for long periods of time?

iii. Good eyesight and hearing (with or without glasses or a hearing aid)?

2.  Which political party do you generally support? Please tick one.
 Conservative 


     Labour 

Liberal Democrat

     Plaid Cymru

I am uncommitted 

Other (specify)____________    

3. What source of information prompted you to make this application?

4. Please give details of:

i. Spare time and recreational interest interests and activities. 

ii. Memberships of organisations and clubs. Or example, religious groups, cultural organisations, sporting clubs, women’s organisations, rotary or special interest groups. Please also indicate any position you hold. 

Interview case studies

At the interview with the advisory committee the candidates are asked their views on various case studies. 

Example: football related offence
A football club had succeeded in getting into the play offs for promotion to a higher division. The match was played at the home ground of their opponents, Troon Town.

Troon town fans started to shout and protest. Some racist chants aimed at Mr A, an Irishman, could easily be heard. Just as Mr A kicked the ball, two bottles aimed at Mr A were hurled onto the pitch which resulted in a nearby player being struck on the back of the head, causing bleeding for which ten stitches were required. Stewards quickly rushed to the area and arrested a group of four fans and they were escorted away. Video evidence was examined and the four were all later interviewed and charged. They all pleaded guilty at the first opportunity.

Mr B, aged 18 and Mr C, aged 19 were both charged with throwing missiles under S2 Football (Offences) Act 1991. In addition, together with Mr D, aged 18 and Mr E, aged 20, they were charged with being drunk in a football ground under S2 (2) Sporting Events (Control of Alcohol etc)Act 1985. Mr B and Mr C both work in a local builders yard earning £180 take home pay a week. They share a flat and pay £45 per week rent. Mr C has a motorbike and has a loan of £1,500 outstanding. Mr E is a self employed local taxi driver, earning £225 take home and pays his parents board of £50 a week and £25 weekly maintenance towards his two-year old son. Mr D is currently on job seekers allowance and has a previous conviction for being drunk and disorderly; Mr B has two previous convictions for common assault within the last two years. 

Consider the sentencing options.
Home Affairs Select Committee (HASC): Report into JP selection June 1996/8

· Evidence that most JPs invited to apply by members of the advisory committee “... the game of choosing JP’s is supposed to be aimed at diversity, but they are more remarkable for their likeness to one another than their difference” (Tony Gifford QC) 
· Evidence to HASC suggested that the average age may be high, e.g. Kent magistrates- 70% were over 50 and only 3.5% under 40. On Doncaster bench- 73% over 50.
· Lord Chancellor’s Department figures on political backgrounds showed that the majority were inclined towards the Conservative Party – but the updated figures were not available to them. ( or ethnicity figures or employment)
· HASC stated: “we conclude that the aim of balancing the bench to take account of age, employment background and political leanings of magistrates has not, as yet, been achieved”.
Comments and Proposals for Reform

· The magistracy is unrepresentative of the community as some do not put themselves forward, or are unaware they are eligible. Posters and talks are not enough. Greater use of advertising space on national and local radio- is needed to increase awareness especially from social groups currently unrepresented. 

· A particular problem is the absence of younger employed people who need to be targeted. Research might be necessary into the adequacy of compensation for employers – e.g. teacher supply costs. If compensation was increased, would more people become JP’s for example?

· The current method for appointment (i.e. the Advisory Committee and sub committee membership) is not open and has led to suspicion that the system is ‘exclusive’.

· Vacancies on the Advisory Committee and sub committees should be advertised locally and interviews should take place. It was the view of HASC that JP’s should serve an apprenticeship period of one year, during which appraisal would take place by the Justices’ Clerk and bench chairman. 

· In autumn 1998- the government published guidelines on the appointment of JPs with the Advisory Committee being given new directions and detailed guidance, e.g. issuing a job description and key qualities needed. In addition the process of appointing the Chair of the Advisory Committee and members needs to be more open with vacancies more widely known. 

National Recruitment Strategy for lay Magistrates
A national recruitment strategy was put forward by Lord Falkoner, when he was Secretary of State for Constitutional Affairs and Lord Chancellor. He commented: 

“magistrates are recruited from members of the local community. No formal qualifications are required, but applicants are expected to demonstrate common sense, integrity, intelligence and the capacity to act fairly. They perform a valuable service on behalf of their local communities and their role is pivotal to the administration, not only of local justice, but to our judicial system as a whole.
“my department is already involved with a number of initiatives aimed at encouraging young people and minority ethnic groups to become involved in the judicial process and, although the ethnic make up of the magistracy countrywide is close to the national average for cultural representation per head of population there are still regional variations, both in age and ethnicity that need to be addressed.
‘”To achieve this I have commissioned a National Recruitment Strategy, which will examine not only how to raise the profile of the magistracy generally, but also to develop a framework to target the recruitment and retention of magistrates from under represented groups, whilst continuing to draw on the support for those who have traditionally provided the backbone of local recruitment.”
The report concluded that: 

· There is a general difficulty in attracting applications from the working public. This is due in part to a lack of awareness of the responsibilities of a magistrate and of the entry requirements (or lack of them).

· The common perception is that you need to have a legal qualification or background to become a magistrate. In fact, suitability for appointment is measured against six key qualities defining personal fitness, namely: 

· Good character 

· Understanding and communication

· Social awareness

· Maturity and sound temperament

· Sound judgement and

· Commitment and reliability

· Note the absence of “common sense” from the criteria. According to official guidelines new JPs no longer have to show this attribute to the selection committee. Common sense is according to government officials, too subjective to test for multicultural Britain because it “means different things, to people, from different backgrounds.”
· At this time, there is a significant discrepancy in the number of magistrates within various age groups.

· It is vital that youth and family panels have a healthy pool of experienced magistrates. A representative bench, including a range of age groups, must also be a consideration to ensure that respect for the criminal justice system is maintained.

· It is difficult to attract applicants in the younger age groups. Couples are starting their families later, so they cannot find their time for voluntary work until later in life. Some one-parent families cannot spare time to undertake voluntary work. Many people can not afford to undertake unpaid voluntary work.

· Proposed actions included:

· Revising existing methods of  recruitment by considering alternative media outlets such as  local newspapers and radio and specialist publications representing specific target groups.

· Investigating the possibilities of internet advertising and, specifically, the creation of a dedicated website with hyperlinks to related sites.
· Using online application forms for the lay magistracy with links to addresses of local Advisory Committee contacts made automatically by using a post code identification system. Downloadable forms for referees will be considered. 

Training
Magistrates are not expected to be experts on the law, and the aim of their training is mainly to familiarise them with court procedure, the techniques of chairing, and the theory and practice of sentencing. They undergo a short induction course on appointment, and have to undergo basic continuous training comprising 12 hours every three years. Magistrates who sit in juvenile courts or on domestic court panels receive additional training. In order to chair a court hearing a magistrate must, since 1996, take a chairmanship course, the syllabus of which is set by the Judicial Studies Board. Since 1998 the training has included more ‘hands on’ practical experience, sessions in equality awareness and experienced magistrates act as monitors of more junior members on the bench.

In addition, lay magistrates (from April 2002) will not be able to sit in the youth court unless they have undergone the Judicial Studies Board youth panel training.
The new training initiative for magistrates (MINTI) contains a system of both self appraisal and outside appraisal. The new programme promises to produce a ‘better trained, more consistent magistracy’. 

In future all magistrates will undergo regular appraisals by trained colleagues. The appraisal consists of a list of competencies, e.g. the ability to communicate effectively in court and a thorough knowledge of the criminal justice system.

Advantages / Disadvantages of lay magistrates

Advantages:
· Inexpensive: lay magistrates try the vast majority of criminal cases. They do not receive a salary, only expenses. They are therefore an inexpensive way of delivering justice. In comparison stipendiary magistrates (i.e. district judges) and other professional judges are very costly and would cost at least £100m a year in salary alone. The lay magistrate system is therefore an inexpensive and cost effective way of delivering justice.

· Lay involvement in justice/ public participation: this allows the ordinary citizen to take part in the administration of justice, i.e. it is local democracy at work. Denning described the lay system as giving: “... ordinary folk their finest lesson in citizenship”. 

· Weight of numbers: as magistrates usually sit in threes it means that a balanced view is more likely (in comparison with one district judge).

· Local knowledge: magistrates must live within a certain distance from the court in which they sit and consequently will be members of their local community. Therefore they may have a more informed picture of local life in the area (and be more able to empathise) than a professional judge would.
· Qualities / competencies: to be selected as a JP, persons will need to have certain qualities and competencies in order to be eligible. This means that the lay magistrates present on the bench will have certain positive attributes.
Disadvantages:
· Unrepresentative of community: the HASC 1998 criticised the composition of the bench (in general) and commented on the age disparity, political allegiance and composition.

· Current selection methods: criticisms have been made (including from the HASC) that the current selection process does not result in magistrates being a true cross section of society. As many are invited to apply- it means that an element of patronage can be prevalent! They have been described by the HASC as a ‘self perpetuating elite.’ (See National Recruitment Strategy)

· Reliance on Clerk: because they are legally unqualified they have to rely on the clerk for legal advice and points of law. In addition the Human Rights Act 1998 has dictated that they give reasons for their decisions supported by evidence. Again this may mean heavy reliance on the clerk. The role of the latter is an area currently being focused on by the Auld Review.
· Inconsistency: there is a considerable inconsistency between benches in terms of decision making, for example between the different types of sentences ordered. Apart from basic training in such issues (and the occasional update) they have to interpret the guidelines they are given or again rely on the clerk.

· Police bias: police officers are frequent witnesses and become familiar to those on the bench. It is alleged that this results in an element of bias and an automatic tendency to believe police evidence. In the case of R v Binham JJ ex parte Jowitt (1974), a magistrate confirmed this view. In this speeding case the only evidence was that of the motorist and the police officer. The chairman of the bench stated: ‘… my principle in such cases has always been to believe the evidence of the police officer…’. The conviction was quashed on appeal because of this remark.
Revision Checklist:
· Who appoints magistrates?

· On whose advice?

· What new change(s) took place in 1998?

· The clerk advises them on the law. Since 1998 what must their qualifications be?

· Briefly note the magistrates’ criminal role.
· Give examples of their civil/family role

· What body is responsible for their training?

· Under whose supervision?

· What are the main aims of the training?

· They undergo a short ‘induction course’. What is its length?

· Who must receive additional training?

· Who are excluded from appointment?

· In point form, list the advantages of JP's.
· In point form, list the disadvantages of JP's.
· What are the main objectives of the National Recruitment Strategy?
